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Phoenix, Arilona

Jerry L. RUdibauah

WINSTON' STRAWN. by Micha.l N. Grlnl, Attornty.
lur N"wV,.etor (:o...niutioDl, Ju, ••nd TuCtll
Li.,ted Partner.hip;

SlflI;l.1. , WIL"ER, by lruce P. Wbih, Ind FLiISCHMIJI
ANO WAI.SK, I .~., by k. St.pben B.rry, Attora,y.
lur tt.tro Mobil. CTS of Pholnix. Inc., Hlttro
Mobilf' eTS gf TUClon, Inc. and TuclDn C.llular
T.l.phone Co.paay.

ROBERT J. KIYElI, It.ff Attorn., for .e.ido~tial

Utility Con.wa.r Offict;

EVANS, .lTCHEL , JIICIII. p.e., by lichard L.
Slllqui.t, Attorney' fgr Citi.en. Utilitie.
Co.pany and Citia.nl Utiliti.. kural Coaplay,
Inc., and Willi.. T. Lya.. , Staff Attorney for
Citil.n. Uliliti•• co.plny Ind Cilia.n. Utiliti••
RUf.1 t:o.pany. Inc.; and

aONALD ao EVANS, AttorDey aDd Pr•• ident. Southwe.t
(,llular COllp.ny

CYNTHIA J. RAGLlN, Attoraey, Lel.l Divi.ioD, for
the AriaoDa Corporatioa eo..i ••ioa Stiff.

27 On Jaauuy 20, 1916, Th' tlouatain Stat.. Telepbo". • Tele'l'Ipb Coa"111

28 ("Mountlin a.lI") filed a Petition for Oerelulatioa ("Petitioa") of ita rldio



• • r-IO~I-86·0Jb

1 11 "1l'phon p '''Tvi, ... aod Ii,,' 'o'IthdTaval ,.j all lardt. H·lalinK th.. rl'lo vitb tb.

!
2 4rl1onll Cuq,orallOn (olbmi •• ,on I "Comulls.lOn") . Said PHilion val filed

3 purlu/lnl l<' I~.~ procedurl' ... t forti, In A.M.S. i40-2/l1(F.).

4 On Octobl'r I. 19/11>, tl .. · (omm •• llo,,'. Utllitl .. 1 DIVI.t<>1\ Slaff ("State")

5 f i Ird a Hot loll t,· 1-8"8".1 tl,,- dorkl't to III<'1ud,' II r-"'VI~W ot a II r.dio ,,0_011

6 ".rrlt"r ( "IICC") liIt'c \' I (' ( ... I'rovld"d by ,·i t h.. r t .. II·phon.. COlli1'''n it·,. or RCC'. vi t bill

7 Arllon•• Tllt',,- wnfoio 110 UppOJtll)()1I 10 tl.l» MotIon whlth wal .erv"d on .II

a IPl ..phon,· companlll /I lid IICC'. hllVllI1\ IlulI1l'Tlly Ir"m thl8 clIlIIlDil.ion. By

9 Procl'dural Ordl'r dat ..d Nllvpml>pr Ill, 1986, Stafl·. Hotlon was grallted. All

10 II' leeo_unielll ion eompal1 i... aut hor i I ..d 10 proVld .. RCC Il'rv lcel vl're defted a.

11 inlervenorl in lhi. mallpr and ver .. Xiven notler o( Ih.. proe ...din&.

12 On Hareh D, 1981, SI.rc 11IeJ • Huliol1 I... F.acludt' Cellular "nic..

13 (-Hot ivn to Exclude") fro. the docket or in th" alternat he cont inue the

14 hearing date tor a aini.ua period of 1:0 day.. In ita Hareh 17, 1987 a••poD•• ,

15 u.s. West NevVeetor Group and Tul:l'll Partn.nbip (coll"etinly "Jtev V.ctor·)

16 oppoaed Staff' I Mot ion to !aclud,· but Ilipport.d tbe alterllathe MotioD to

17 eODtillue the hearina date. W" note that Ketro Mobil. eTS of PhoeDia, IDC •• aDd

18 Hetro Mobile eTS of TUClon. Inc. (collectively "Hetro Kobil""), alao eupported

19 a continuanet'.

20 At the pr.h.-rina eODfereDce held at the Co.ai ••ion'. offic•• iD Pho'Dia,

21 Ari.ona, on Karch 19, 1987, the Pruidinl Off iur Ilullted StaU I, MotiOD to

22 txclllde II to the Marcb 24, 1987 heariul d.te. At the .... tiae, the 'r•• ldiD,

23 Officer bifllrcated tb. hurina into t...o dhtillCl ph..... The Karch 24, 1917

t4 h.arilll "II d.. ianated .. Phu, I ill tbil auter alld would lllvolve IIObil. radio

25 cOWlOIl carrier aerV1CI'I.

26 'h,.. I .lId vere the .ubj.ct of a Ph... JJ h.-rilli. lach of the Ph•••• "ill

21 have it. ova .ep.rat. Order.

28 Aa evidentiary h.,rinl " •• h.ld oD Ph... I at the e-iaaioD-'e offic.e o.
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1 .cell 24.1981. HoUlllaln 1I.-1l, II.S. Sprlnl CO"'"I\ICaIIOIl M Company ("Sprint"),

2 ituen. lltilttl ... CODlPllllY and Clllu'n., Vlillli .. a Rural Company, Inc.

'3 "t,t.&"'UK"J
t

Ar.llUOli M,Hlh' rlltnfttvll t:IUr"lt·r A.aVflalJull ("A ••o,iation").

evV"elur, ,md SI,,11 1l1>1"'"r,'d IhrlluKh coulI ... I. At Ill" (unelll.lUll 01 a (ull

ub I ic hpannk. I h18 IIlIl11H IoIao lid journ..d pellding .ubtai ilion o( a Reeo.ended

inion and Ordl'r by tl... Preaidlng Officer to til .. COlll.iuion. The Co_iuion

7 aauf'd Dt'ciaion No. SS633 (July 2. 198]), (or Ph.... I in thi •••tter.

An evidentiary huring 10111& h.. ld on Pha ... II I,t the Co_inion'. oUit.. 011

9 IS and Ib, 1988. N"vVector, ""tro Hobih, Citiun., Southw.. t

10 Co.. pany ("Stlulhvo'.l"). Ari~"na 1lt'lId..ntial Utility Cunau_u Office

11 and Stal ( aplitoaro'd through c:ounul. At th.. conclu.ion of a full

12 taaller vn adjourned pelldine .ublliuion of , aecODeaded

13 Opinion and Order by the Pr".idinc olficer to th.. Co.iuion.

14 Dh.!.'l..!.!!!!.

15 Celluler radio ••rvice i. a r.lativ.ly n.w ••rvit. which 1•••rI11,

16 provide. bilher qualit)' tran._luioll. alld haa a lreaur .y.te. capacit, thaa

17 IIObil. radio co.unication., III the ..rly 19&0'., tb. , ..dera1 &o_aiC8&ioaa

16 Co_i.. ioll ("t'\.e") d.tH.inl'd tllat there Wal a n..d ft'r nationwide cellular

19 .ervic.. Th. ,ce h811 divided the cOlllltry into 30~ .etropo1itaa atatiatlCal

20 ani' ("W'.") alld 428 runl unit," are.. ("UA'."). The rec Itaa allo

21 deteniud that tbe .ark.' 'lructuu wi 11 h th.t of I 'llopol, .Ilbjeet to

22 uDhanal r ..al. of tb .. two prian)' carriera. \)ft. of th. !iuDle. wa' r •••rwed

23 for the ba.ie telephone eaebaale co.pall)' or it. ,ffili,te IDd the oth.r WI' to

24 be liven to • private DOlI-Vire ~lU applieaat, AU of the HuuII for til.

25 HIA'. h.ve beea Iralltf'd while, to date, eo•• of the 1icen••• for the alA'. II.".
26 beea lueted.

21 I. Arito.a, oa1)' the .etro~litea Phoeait aa' 1'Ilcaoo are.. h."e celllliar

28 .)'Ital. Tbe e-i.. ioll ia Oechio. Mo. ~3740, dated S.ptaber 14, 1911,
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public l"rYlee brinK proYlded 1M public telephone lerYler which purluant to tb.

Ariton. Conltitution il to be regulated by the Com-illion. In addition,

Citizen. argued that it could b.. a diulter 10 cOllphlely derellulatl' a fa.t

growing part of our balie telephone 'erYlce. According to Citizen. Exhibit No.

I, NewVeclor has experiencpd rapid growlh in rI'Yenu... <.. lei) in both it.

Phoenix and Tuclon lIIarkt'tb, N..wV.·ctor'. 1~8~ Phoena r ..Yt'IIU.. I increaled over
6

7
ill 1984 rev"nu.,. hy S'>Ol (lfuUI $1.4'>1,000 to S9,401l,16'1) and ill 1986 TUClon

e r"v.nuel increaled oyer ill 198'> reynuu by 4'>0% (frOIl $BO,962 to

$1,366,406) •

der.gul.ted ba.ed on the (ollowing , •••onl:

RUCO r~co.lllended lhal cellul., phone I.,vici in rural a' ••1 not b.

Siace nllul., ..nice ia not rurnatl)' b.iaa provid.d ia rural II'N'.

Eff.ctive co.p.tilion dO.1 DOt .xilt i and,

Mobil .. cellula, ••,vice .ay bl! the only ••an. of provielial
ba.ic telephone .elvice to 10•• rur.1 ar~ali

The Co.-il.ion lack. a b•• i. for concludinl that
de,.,ulation of rural lIobil. c.llul.r ae,vic. it in th.
pUblic inte'.'li

Alternate aohile radio I.rvic•• do not off., effective
co.p.tilion.

I.

J.

3.

4.

9

10

11

12

13

14

15

16

17

18
19 IUCO &rIU.d thne VII no IIvid.ace CrOll vhich to coacll1d. th.n it aD public

St.ff r.c__end.d that vhol ••al. cellular I.nic. b. d.r.lulatad ia til.

Staff .ad. i u r.co••adatioa after.tropolitaa Pbo.nix and TUCIoa ar....

20

21

22

23

int.r.lt. In f.ct, c.llul.r pbonl' ••rvic. could luppl.at lOcal lud-U••

.n.lylial tb. follovial C.ctorl vbich v.r. di.cu •••d l~ D.cl.loa Jo. 55633:24

2G 1. Th•••p.rability of the ••rvic. ia qU.ltioa fro. tb.
public t.l.co-.unicatioal Detvork;

26 2. Th. proport iOIl of the public vbich lub.crib.1 to tb.

27 lenice;

28 3. Th. d.ar•• to whicb the ••nice ia obui••• l.broqh

-7-















APPENDIX #2



Carriers $:>1, 8.
Public Service Commissions $:>141 et seq.

ARTICLE XV

THE CORPORATION COMMISSION

Sec.
1. Composition; election; term of office; office and residence; vacancies;

qualifications.
2. "Public service corporations" defined.
3. Power of commission as to classifications, rates and charges, rules, con-

tracts, and accounts; local regulation.
4. Power to inspect and investigate.
5. Power to issue certificates of incorporation and licenses.
6. Enlargement of powers by legislature; rules and regulations.
7. Connecting and intersecting lines of transportation and communications

corporations.
8. Transportation by connecting carriers.
9. Transmission of messages by connecting carriers.
10. Railways as public highways; other corporations as common carriers.
11. Movable property as personal property; liability of property to attachment,

execution and sale.
12. Charges for service; discrimination; free or reduced rate transportation.
13. Reports to commission.
14. Value of property of public service corporations.
15. Acceptance of constitutional provisions by existing corporations.
16. Forfeitures for violations.
17. Appeal to courts.
18. Repealed.
19. Power to impose fines.

Cross References

Corporation commission in general, see A.R.S. § 40-101 et seq.

Library References

C.J.S. Carriers § 15 et seq.
C.J.S. Public Utilities § 60 et seq.

§ 1. Composition; election; term of office; office and residence;
vacancies; qualifications

Section 1. A Corporation Commission is hereby created to be com
posed of three persons, who shall be elected at the general election to be
held under the provisions of the Enabling Act approved June 20, 1910,
and whose term of office shall be co-terminous with that of the Governor
of the State elected at the same time, and who shall maintain their chief
office, and reside, at the State Capital. At the first general State
election held under this Constitution at which a Governor is voted for,
three commissioners shall be elected who shall, from and after the first
Monday in January next succeeding said election, hold office as follows:

The one receiving the highest number of votes shall serve six years,
and the one receiving the second highest number of votes shall serve

285
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Cross References

General elections, see A.R.S. § 16-913.
Organization, meetings and acts of commission, see A.R.S. § 40-102.
Qualifications of commissioners, see A.R.S. § 40-101.

CONSTITUTION OF ARIZONA

3. Vacancies
Under provision of this section authoriz·

ing governor to appoint a commissioner to
fill a vacancy in office of corporation com
mission and stating that such appointed
commissioner shall fill such vacancy until a
commissioner shall be elected at a general
election as provided by law, appointment by
governor of a commissioner to fill a vacancy
created by death of a member having more
than two years remaining of his term was
only until next general election closest in
point of time after vacancy occurred, not
for the unexpired term of deceased commis
sioner. Bolin v. Superior Court In and For
Maricopa County (1959) 85 Ariz. 131, 333
P.2d 295.

Notes of Decisions
Word "law" within this section providing

that on vacancy of office of corporation
commissioner Governor shall appoint com
missioner to fill vacancy until commissioner
shall be elected at general election as pro-
vided by law, means either Constitution or
statute passed by authority thereof. Hud
son v. Cummard (1934) 44 Ariz. 7, 33 P.2d
591.

In general 1
Definitions 2
Vacancies 3

2. Definitions
As regards A.R.S. § 40-254 providing

that a party may "commence an action in
the superior court of the county in which
the commission has its office", word "of
fice" means the principal or chief office of
the corporation commission, and, therefore,
the only superior court having jurisdiction
to review an order of the corporation com
mission is the Maricopa county superior
court. City of Show Low v. Owens (App.
1980) 127 Ariz. 266, 619 P.2d 1043.

§ 2. "Public service corporations" defined

Section 2. All corporations other than municipal engaged in furnish
ing gas, oil, or electricity for light, fuel, or power; or in furnishing water
for irrigation, fire protection, or other public purposes; or in furnishing,
for profit, hot or cold air or steam for heating or cooling purposes; or
engaged in collecting, transporting, treating, purifying and disposing of
sewage through a system, for profit; or in transmitting messages or
furnishing public telegraph or telephone service, and all corporations
other than municipal, operating as common carriers, shall be deemed
public service corporations.
Amendment approved election Nov. 5, 1974, eff. Dec. 5, 1974; election Nov. 4,
1980, eff. Nov. 24, 1980.

four years, and the one receiving the third highest number of votes shall
serve two years. And one commissioner shall be elected every two years
thereafter. In case of vacancy in said office, the Governor shall appoint
a commissioner to fill such vacancy. Such appointed commissioner shall
fill such vacancy until a commissioner shall be elected at a general
election as provided by law, and shall qualify. The qualifications of
commissioners may be prescribed by law.

Art. 15 § 1

1. In general
Candidate elected to office of corporation

commissioner at special election was not
entitled to office as against incumbent ap
pointed by governor on resignation of for
mer commissioner, since corporation com
missioner can be elected only at general
election. Hudson v. Cummard (1934) 44
Ariz. 7, 33 P.2d 591.
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§ 3. Power of commission as to classifications, rates and charges,
rules, contracts, and accounts; local regulations

Section 3. The Corporation Commission shall have full power to, and
shall, prescribe just and reasonable classifications to be used and just
and reasonable rates and charges to be made and collected, by public
service corporations within the State for service rendered therein, and
make reasonable rules, regulations, and orders, by which such corpora
tions shall be governed in the transaction of business within the State,
and may prescribe the forms of contracts and the systems of keeping
accounts to be used by such corporations in transacting such business,
and make and enforce reasonable rules, regulations, and orders for the
convenience, comfort, and safety, and the preservation of the health, of
the employees and patrons of such corporations; Provided, that incorpo
rated cities and towns may be authorized by law to exercise supervision
over public service corporations doing business therein, including the
regulation of rates and charges to be made and collected by such
corporations; Provided further, that classifications, rates, charges, rules,
regulations, orders, and forms or systems prescribed or made by said
Corporation Commission may from time to time be amended or repealed
by such Commission.

10. Sewage disposal corporations

Sewage disposal corporations are not
"public service corporations", as that term
is used in Const. Art. 15, § 10. Op.Atty.
Gen. No. 7Q-l-L.

Sewage disposal corporations could be de
clared to be public service corporations and,
thereby, subject to control of rates,
charges, and conditions of service, as are
existing public service corporations, only by
constitutional amendment. Id.

CONSTITUTION OF ARIZONA

9. Motor clubs

Legislature cannot vest in the corporation
commission regulatory powers over motor
clubs, and statutes that purport to do so are
unconstitutional, because motor clubs are
not enumerated in the constitution of Arizo
na as entities subject to regulation by the
commission. Op.Atty.Gen. No. 183--015.

In regard to sale of securities, provision
of A.R.S. § 44-1843, par. 5 exempting secu
rities issued or guaranteed either as to prin
cipal, interest or dividend by a railroad or
public utility, public service corporations
were exempt. Op.Atty.Gen. No. 59-24.

8. Railroads

Use of state funds or facilities to subsi
dize rail passenger service through the
Amtrak system is not prohibited by Const.
Art. 9, § 7 prohibiting the state or a subdi
vision of the state from giving or loaning its
credit or making any donation or grant to
any corporation or by provision of Const.
Art. 9, § 10 that no tax is to be laid or
appropriation of public money made in aid
of any public service corporation where ma
jor purpose of the program involved was to
provide transportation for the public
through a federally-eontrolled and operated
profit organization, and any benefit to the
Amtrak system was purely inciderital. Op.
Atty.Gen. No. 181--003.

Art. 15 § 2
Note 7

Services, Inc. v. Corporation Commission
(1966) 2 Ariz.App. 559, 410 P.2d 677.

Garbage haulers were excluded from pro
visions of A.R.S. § 41Hi41 (repealed), which
imposed a license tax upon motor carriers.
Op.Atty.Gen. No. 65-1.

Arizona corporation commission does
have jurisdiction over privately-Qwned gar
bage collection services. Op.Atty.Gen. No.
58-80.



THE CORPORATION COMMISSION Art. 15 § 4
Note 1

25. Cooperative utilities

Cooperative utilities are subject to juris
diction of state corporation commission.
Op.Atty.Gen. No. 61-43.

Cooperative utility must receive a certifi
cate of convenience and necessity from

state corporation commiSSIon prior to pro
viding utility service to its customers, and,
if the cooperative's articles of incorporation
indicate that its intent and purpose is to
serve only its members, cooperative must
be certified to serve only its members in the
certain area. Id.

§ 4. Power to inspect and investigate

Section 4. The Corporation Commission, and the several members
thereof, shall have power to inspect and investigate the property, books,
papers, business, methods, and affairs of any corporation whose stock
shall be offered for sale to the public and of any public service corpora
tion doing business within the State, and for the purpose of the Commis
sion, and of the several members thereof, shall have the power of a court
of general jurisdiction to enforce the attendance of witnesses and the
production of evidence by subpoena, attachment, and punishment, which
said power shall extend throughout the State. Said Commission shall
have power to take testimony under commission or deposition either
within or without the State.

Cross References

Investigation, hearing and appeal powers in general, see A.R.S. § 40-241 et seq.

Law Review Commentaries

Constitutional Convention of 1910. Ariz.
State L.J. 1, 1978, p. 1.

Judicial review. 19 Ariz.L.Rev. 488 (1977).

Utility rate regulation, legal aspects of
future tests period. Gail L. Gibbons, 16
Ariz.L.Rev. 947 (1974).

In general I
Expenditures 5
Express powers 2
Implied powers 3
Judicial powers 4
Sale of securities 6

l. In I{eneral

In the case of Wylie v. Phoenix Assur.
Co. (1933) 42 Ariz. 133, 22 P.2d 845, the
court said:

Notes of Decisions

1773 et seq.), and receives its sanction un
der the police power of the state."

Const. Art. 14, §§ 8 and 17 and this sec
tion did not make corporations other than
public service corporations subject in whole
or in part to regulation by the corporation
commission within Laws 1912, ch. 90, § 7
(A.R.S. § 40-101) forbidding commissioners
owning stocks or bonds of corporations sub
ject to such regulation. State v. Jones
(1914) 15 Ariz. 215, 137 P. 544.

Only where additional evidence was
brought to the attention of the corporation

"Article 15 of the Constitution does not, commission which contradicted information
in terms, confer on the corporation commis- in a certificate filed pursuant to A.R.S.
sion power to regulate the business of in- § 10-173 [repealed] could the commission
surance like it does the business of public further investigate or conduct hearings to
service corporations. The commission's determine whether three-fourths of the
power to regulate the insurance business, shareholders authorized the excess indebt-
except to the limited extent indicated in edness at a lawfully held meeting and
sections 4 am! 5 of said article, is statutory, whether authorization of shareholders was
chapter 36, Revised Code of 1928 (section in conformity with articles of incorporation

305

YlP4



§ 5. Power to issue certificates of incorporation and licenses

Section 5. The Corporation Commission shall have the sole power to
issue certificates of incorporation to companies organizing under the
laws of this State, and to issue licenses to foreign corporations to do
business in this State, except as insurers, as may be prescribed by law.

306

Art. 15 § 4
Note 1

and bylaws of the corporation. Op.Atty.
Gen. No. 74-6.

2. Express powers
The corporation commission is authorized

under this section to take testimony under
commission or deposition either within or
without the state; and the failure of provi
sions of this section to specify anything else
which might be done out-of-state would be
fatal to any hearings the commission might
conduct outside Arizona. Op.Atty.Gen. No.
182-126.

The Arizona corporation commission has
authority to refuse to issue certificate of
incorporation to domestic corporation if
transaction of an unlawful business is con
templated on the face of the articles of
incorporation. Op.Atty.Gen. No. 72-1l.

The Arizona corporation commission does
not have authority to withhold the issuance
of a certificate of incorporation to a domes
tic corporation, pending further inquiry by
the commission to determine whether or not
the transaction of an unlawful business· is
contemplated, if the commission has reason
to think that the transaction of an unlawful
business may be contemplated. rd.

The corporation commission, under its ex
isting constitutional and statutory authori
ty, cannot promulgate a general order
which would bar persons convicted of cer
tain felonies from holding office as di
rectors or officers of domestic corporations
or foreign corporations doing business in
Arizona. Id.

3. Implied powers

The corporation commission's powers are
not limited to those expressly granted by
constitution, but commission may exercise
all powers necessary or essential in per
formance of its duties. Garvey v. Trew
(1946) 64 Ariz. 342, 170 P.2d 845, certiorari
denied 67 S.Ct. 297, 329 U.S. 784, 91 L.Ed.
673.

The corporation commission has no im
plied powers and its powers do not exceed
those to be derived from a strict construc-

CONSTITUTION OF ARIZONA

tion of the Constitution and implementing
statutes. Commercial Life Ins. Co. v.
Wright (1946) 64 Ariz. 129, 166 P.2d 943.

-t. Judicial powers

No judicial power is vested in or can be
exercised by the corporation commission un
less that power is expressly granted by the
constitution. Trico Elec. Co-op. v. Ralston
(1948) 67 Ariz. 358, 196 P.2d 470.

The construction of an option agreement
between public utility and electric coopera
tive for the purchase of electric transmis
sion and distribution lines and facilities and
all water distribution properties was a judi
cial function and the courts rather than the
corporation commission have jurisdiction to
determine validity of such agreement, al
though eventually the contract of sale, if
valid, must have the sanction and approval
of the corporation commission before it be
comes effective. rd.

5. Expenditures

Legislature had right to make appropria
tion by Laws 1945, 1st S.S., Ch. 11 (re
pealed) to corporation commission for pay
ment of federal power commission's ex
penses in making investigation, authorized
by Ch. 11, to ascertain fair value of proper
ty of public service corporations furnishing
gas or electricity as basis for rate-making.
Garvey v. Trew (1946) 64 Ariz. 342, 170 P.2d
845, certiorari denied 67 S.Ct. 297, 329 U.S.
784, 91 L.Ed. 673.

6. Sale of securities

The corporation commission's specific
constitutional power over sale of securities
is limited to grant by this section of power
to inspect and investigate, but the legisla
ture may enlarge or extend the power and
duties of the commission over the subject
matter of which it has already been given
jurisdiction and other matters of same class
not expressly or impliedly exempt by other
provisions of Constitution. Commercial
Life Ins. Co. v. Wright (1946) 64 Ariz. 129,
166 P.2d 943.



THE CORPORATION COMMISSION '4ll Art. 15 § 5
Note 1

Domestic and foreign insurers shall be subject to licensing, control and
supervision by a department of insurance as prescribed by law. A
director of the department of insurance shall be appointed by the
Governor with the consent of the Senate in the manner prescribed by law
for a term which may be prescribed by law.
Amendment approved election Nov. 5, 1968, eff. Jan. 28, 1969; election Nov. 2,
1976, eff. Nov. 22, 1976.

The 1976 amendment substituted "shall
be appointed by the governor with the con
sent of the senate in the manner prescribed
by law" for "shall be appointed by the
governor subject to approval by the senate"
in the second sentence of the second para
graph.

Historical Note

The governor, on January 28, 1969, pro- as proposed by Laws 1976, S.C.R. No. 1009,
claimed that the amendment of this section, § 5, filed July 6, 1976, had been approved
as proposed by Laws 1968, S.C.R. No.7, by a majority of the electors in the Novem
§ 1, filed March 19, 1968, had been ap- ber 2, 1976 general election and had become
proved by a majority of the electors in the law.
November 5, 1968 general election and had
become law.

The 1969 amendment inserted "except as
insurers," in the first paragraph; and added
the second paragraph.

The governor, on November 22, 1976. pro
claimed that the amendment of this section,

Cross References

Admission of foreign corporations for transaction of business in Arizona, see A.R.S.
§ 10-106 et seq.

Public service corporations, rate increases, see § 40-250.

Law Review Commentaries

Utility rate regulation, legal aspects of
future tests period. Gail L. Gibbons, 16
Ariz.L.Rev. 947 (1974).

Notes of Decisions

1. In general
The Arizona corporation commission has

authority to refuse to issue certificate of
3 incorporation to domestic corporation if

transaction of an unlawful business is con
templated on the face of the articles of
incorporation. Op.Atty.Gen. No. 72-11.

The Arizona corporation commission does
not have authority to withhold the issuance
of a certificate of incorporation to a domes-

8 tic corporation, pending further inquiry by
the commission to determine whether or not
the transaction of an unlawful business is
contemplated, if the commission has reason
to think that the transaction of an unlawful
business may be contemplated. 1d.

The corporation commission, under its ex
isting constitutional and statutory authori
ty, cannot promulgate a general order
which would bar persons convicted of cer-
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In general 1
Actions and proceedings involving foreign

corporations 10
Amendment to constitutional provision
Debts, foreign corporations 9
Estoppel or laches 11
Foreign corporations 7-10

In general 7
Actions and proceedings 10
Debts 9
Professional foreign corporations

Foreign insurers 6
Incorporators 4
Insurers 5. 6

In general 5
Foreign insurers 6

Mandamus 12
Professional foreign corporations 8
Purpose 2
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The Arizona corporation commission does
not have authority to withhold the issuance
of a license to a 'foreign corporation, pend
ing further inquiry by commission to deter
mine whether or not the transaction of an
unlawful business is contemplated, if the
commission has reason to think that the
transaction of an unlawful business may be
contemplated. Op.Atty.Gen. No. 72-11.

8. -- Professional foreign corpora
tions

State corporation commission lacks power
to license foreign professional corporations.
Op.Atty.Gen. No. 71-38.

9. -- Debts. foreign corporations
Foreign business which had qualified to

do business pursuant to A.R.S. § 10-481 et
seq. (repealed; now A.R.S. § 10-106 et seq.)
was not thereafter required to comply with
provision of A.R.S. § 10-173 [repealed] re
garding limitations on corporation indebted
ness. Op.Atty.Gen. No. 73-22-L.

10. -- Actions and proceedings involv
ing foreign corporations

Act of director of insurance of Arizona in
issuing certificate of authority to foreign
corporation to transact business in Arizona

was act of corporation commission and for
eign corporation was entitled to maintain
action on indemnity agreements in federal
court in Arizona although it had not ob
tained license from corporation commission
directly. Osborne Y. Massachusetts Bond
ing & Ins. Co. (D.C.1964) 229 F.Supp. 674.

11. Estoppel or laches

Certificates of public convenience and ne
cessity can only be acquired from corpora
tion commission by affirmative showing
that issuance of certificate will best sub
serve the public interest and not by estoppel
or laches. Walker v. De Concini (1959) 86
Ariz. 143, 341 P.2d 933.

12. Mandamus

Mandamus is a proper remedy where Ari
zona corporation commission has clearly
abused its discretion in refusing to accept
for filing articles of incorporation, or
amendments thereto, on ground that pro
posed corporate name is deceptively similar
to name of other existing corporations;
such remedy is not foreclosed by A.R.S.
§ 12-901 et seq., relating to judicial review
of administrative decisions. Senner v. Bank
of Douglas (1960) 88 Ariz. 194, 354 P.2d 48.

_.

§ 6. Enlargement of powers by legislature; rules and regulations

Section 6. The law-making power may enlarge the powers and extend
the duties of the Corporation Commission, and may prescribe rules and
regulations to govern proceedings instituted by and before it; but, until
such rules and regulations are provided by law, the Commission may
make rules and regulations to govern such proceedings.

Cross References

Regulation of public service corporations by commission generally, see A.R.S. § 40-201 et
seq.

Regulatory provisions relating to corporations generally, see A.R.S. § 10-007 et seq.

... ,... .

taw Review Commentaries

Constitutional Convention of 1910. Ariz.
State L.J. 1, 1978, p. 1.
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Notes of Decisions

Commission powers-Cont'd
Implied 8
Reduction by legislature 4

Constitutional amendment. commission
powers 7

In general 1
Commission powers 6-8

In general 6
Constitutional amendment 7
Enlargement by legislature 3
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§ 7. Connecting and intersecting lines of transportation and com·
munications corporations

Section 7. Every public service corporation organized or authorized
under the laws of the State to do any transportation or transmission
business within the State shall have the right to construct and operate
lines connecting any points within the State, and to connect at the State
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Art. 15 § 6
Note 7

7. -- Constitutional amendment, com
mission powers

The November 25, 1980 amendment of
Const. Art. 15, §§ 2 and 10 defining "public
service corporations" and "common carri
ers" removed corporations engaged in
carrying persons or property from the defi
nitions of "common carrier" and "public
service corporation" and, thus, from the
constitutionally-based jurisdiction of the
corporation commission, but, on question
whether legislature could constitutionally
direct the commission to continue to regu
late motor carriers as common carriers and
public service corporations after the amend
ment of the constitution in view of legisla
tive intent to have commission continue the
regulation until July I, 1982 in accordance
with Laws 1979, Ch. 203, § 15, commission
should continue to exercise authority over
common carriers until such time as a court
might otherwise direct. Op.Atty.Gen. No.
181-019.

8. -- Implied commission powers

Corporation commission of Arizona has
no implied powers. Kendall v. Malcolm
(1965) 98 Ariz. 329, 404 P.2d 414.

9. Judicial functions

When it rules on applications for certifi
cates of public convenience and necessity,
corporation commission performs a judicial
function. Walker v. De Concini (1959) 86
Ariz. 143, 341 P.2d 933.

The construction of an option agreement
between public utility and electric co-opera
tive for the purchase of electric transmis
sion and distribution lines and facilities and
all water distribution properties was a judi
cial function and the courts rather than the
corporation commission have jurisdiction to
determine validity of such agreement, al
though eventually the contract of sale, if
valid, must have the sanction and approval
of the corporation commission before it be
comes effective. Trico Elec. Co-op. v. Ral
ston (1948) 67 Ariz. 358, 196 P.2d 470.

CONSTITUTION OF ARIZONA

10. Rules and regulations, in general

State corporation commission had authori
ty to make reasonable rules and regulations
and orders governing private carriers of
passengers and property, i.e., any person
not included in term "common motor carri
er" or "contract motor carrier" who trans
ports by vehicle in excess of 6,000 pounds
unladen weight property of which such per
son is owner, lessee or bailee, when such
transportation is for purpose of sale, lease,
rent, or bailment or in furtherance of any
commercial enterprise, but authority to reg
ulate would not extend to passengers. Op.
Atty.Gen. No. 61-45.

State corporation commission had authori
ty to make reasonable rules, regulations,
and orders governing contract carriers of
passengers and property. Id.

State corporation commission had juris
diction to require private motor carriers to
comply with commission's general orders
relative to safety requirements. Op.Atty.
Gen. No. 59-fi6.

11. Municipal operation of business

Corporation commission lacks jurisdiction
over a municipality in regard to municipali
ty's determination of what fields of busi
ness, including public utilities, it will enter
and over question of feasibility, desirability,
or consideration to be paid by municipality
in regard to acquisition or purchase of pub
lic utilities. Op.Atty.Gen. No. 62-7.

12. Violation of commission orders

Upon violation of corporation commis
sion's general orders, complaint could be
secured from county attorney charging that
motor carrier was in violation and guilty of
a misdemeanor or commission's rules and
regulations could be enforced by filing a
criminal complaint charging a misdemeanor
pursuant to A.R.S. § 40-660 [repealed], and
commission could also fine anyone violating
its rules by citing any violation before the
commission for contempt and by collecting,
in a civil action, any fine assessed. Op.
Atty.Gen. No. 59-fi1.
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1. In general
This section, authorizing the legislature

to exercise its authority in the formulation
of regulations to govern the interchange by
transportation companies of cars, property,
and passengers, and Const. Art. 15, § 9,
containing a similar provision in regard to

boundaries with like lines; and every such corporation sha:ll have the
right with any of its lines to cross, intersect, or connect with, any lines of
any other public service corporation.

Cross References

Connecting services and facilities between companies. see A.R.S. § 40-325 et seq.

Law Review Commentaries

Power plant and transmission line siting,
improving Arizona's legislative approach.
Law & Soc. Order, 1973, p. 519.

§ 8. Transportation by connecting carriers

Section 8. Every public service corporation doing a transportation
business within the State shall receive and transport, without delay or
discrimination, cars loaded or empty, property, or passengers delivered
to it by any other public service corporation doing a similar business, and
deliver cars, loaded or empty, without delay or discrimination, to other
transportation corporations, under such regulations as shall be pre
scribed by the Corporation Commission, or by law.

Cross References

Connecting services and facilities between companies, see A.R.S. § 40-325 et seq.

Notes of Decisions

telegraph and telephone companies, do not
limit the full power given by Const. Art. 15,
§ 3 to the corporation commission to fix
rates, charges, and classifications for public
utilities. State v. Tucson Gas, Electric
Light & Power Co. (1914) 15 Ariz. 294, 138
P. 781.

§ 9. Transmission of messages by connecting carriers

Section 9. Every public service corporation engaged in the business
of transmitting messages for profit shall receive and transmit, without
delay or discrimination, any messages delivered to it by any other public
service corporation engaged in the business of transmitting messages for
profit, and shall, with its lines, make physical connection with the lines of
any public service corporation engaged in the business of transmitting
messages for profit, under such rules and regulations as shall be
prescribed by the Corporation Commission, or by law; Provided, that
such public service corporations shall deliver messages to other such
corporations, without delay or discrimination, under such rules and
regulations as shall be prescribed by the Corporation Commission, or by
law.
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Note 1

§ 11. Movable property as personal property; liability of property
to attachment, execution and sale

Section 11. The rolling stock and all other movable property belong
ing to any public service corporation in this State, shall be considered
personal property, and its real and personal property, and every part
thereof, shall be liable to attachment, execution, and sale in the same
manner as the property of individuals; and the law-making power shall
enact no laws exempting any such property from attachment, execution,
or sale.

Cross References

Attachment, generally, see A.R.S. § 12-1521 et seq.
Execution of judgments, generally, see A.R.S. § 12-1551 et seq.
Liability to persons for injury resulting from violations, see A.R.S. § 40-423.
Sales under execution, generally, see A.R.S. § 12-1621 et seq.

§ 12. Charges for service; discrimination; free or reduced rate
transportation

Section 12. All charges made for service rendered, or to be rendered,
by public service corporations within this State shall be just and reasona
ble, and no discrimination in charges, service, or facilities shall be made
between persons or places for rendering a like and contemporaneous
service, except that the granting of free or reduced rate transportation
may be authorized by law, or by the Corporation Commission, to the
classes of persons described in the Act of Congress approved February
11, 1887, entitled An Act to Regulate Commerce,l and the amendments
thereto, as those to whom free or reduced rate transportation may be
granted.

1 49 U.S.C.A. §§ 1(7), 22.

Law Review Commentaries

Racial segregation, Plessy v. Ferguson.
Paul Oberst, 15 Ariz.L.Rev. 389 (1973).

1. In general
In the case of State v. Tucson Gas, Elec

tric Light & Power Co. (1914) 15 Ariz. 294,
138 P. 781, the court said:

"Sections 8 and 9 do not, in the least,
limit the 'full power' of the Constitution to
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Notes of Decisions

In general 1
Discrimination 2
Judicial review 4
Reduced rates and fares 3

Cross References

Discrimination between persons, localities or classes of service as to rates, charges, service
or facilities prohibited, see A.R.S. § 40-334.

Persons who may be given free or reduced rates, see A.R.S. § 40-335.
Rates and rate schedules, generally, see A.R.S. § 40-361 et seq.
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4. Judicial review

Charges in complaint that order of corpo
ration commission violated this section and
Const. Art. 2, §§ 3, 4, and 14 relating to due
process and powers of commission, and
granted a rate increase without first deter
mining a fair rate of return based on find
ing of fair value, were sufficiently alleged
in petition for rehearing to entitle complain
ant to rely on such charges in superior
court, but charge of discrimination against
customers of a public utility and other pub
lic service corporations by unlawful delega
tion of discretionary authority to the utility,
was not sufficiently alleged in petition for
rehearing, except as to charge that order
was discriminatory and would deny use of
gas service to certain members of public,
and, such charge could not be relied on in
superior court. State ex reI. Church v. Ari
zona Corp. Commission (1963) 94 Ariz. 107,
382 P.2d 222.

A requirement by a public service corpo
ration that its patrons furnish a depository
guarantee as security for payment of fu
ture service, constitutes improper discrimi
nation when it is enforced against some and
not against all of its patrons. [d.

3. Reduced rates and fares

Carrier must charge same rate for same
service, regardless of reasons for shipment
or commodity's ability to stand charges.
Southern Pac. Co. v. State Corporation
Commission (1931) 39 Ariz. 1, 3 P.2d 518.

General Order 70A of the corporation
commission, under Laws 1919, Ch. 130 (re
pealed), the automobile transportation regu
lation law, providing that the fare for rent
service on stage lines was not to be less
than 140 percent of the regular scheduled
fare, did not conflict with this section, as
requiring a discrimination for the same ser
vice. Haddad v. State (1921) 23 Ariz. 105,
201 P. 847.

State corporation commission lacked au
thority to authorize a lower rate for public
utilities to natural persons who are living
on pensions, welfare, or relief and who are
over 65 years of age. Op.Atty.Gen. No.
63-2.An electric cooperative, having applied

for and received from the state a certificate
of public convenience and necessity, and
having undertaken to serve thereunder,
may not arbitrarily refuse membership to
an applicant who qualifies, nor may it dis
criminate between members as to service,
nor place restrictions on membership inimi
cal to its role as a "public service corpora
tion" which implies service to the public.
Application of Trico Elec. Co-op., Inc. (1963)
92 Ariz. 373, 377 P.2d 309.

Public service corporations must treat all
their consumers fairly and without unjust
discrimination and give all of them the same
service on equal terms at uniform rates
without discriminating between customers
similarly situated as to character of service
rendered or charges made and as regards
discrimination in rates or service in the pub
lic utility field, a municipal corporation
stands in the same position as a private
corporation. Town of Wickenburg v. Sabin
(1949) 68 Ariz. 75, 200 P.2d 342.

§ 13. Reports to commission

Section 13. All public service corporations and corporations whose
stock shall be offered for sale to the public shall make such reports to
the Corporation Commission, under oath, and provide such information
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2. Discrimination

Shareholders of water users' association
residing in area furnished electricity by util
ity were not customers of association as to
electricity and therefore obligation of a pub
lic service corporation to provide nondis
criminatory rates to its customers did not
preclude association and power district,
which furnished electricity to most associa
tion members, from reimbursing only share
holders residing in area served by utility for
excess paid to utility for power over that
paid by shareholders furnished power by
district. Miller v. Salt River Val. Water
Users' Ass'n (1970) 11 Ariz.App. 256, 463
P.2d 840.

Art. 15 § 12
Note 1

fix rates and charges and classifications for
public utilities, as they only undertake defi
nitely to name instances in which the action
and conduct of such corporations must con
form to 'such rules and regulations as shall
be prescribed by the Corporation Commis
sion, or by law,' and the exception in section
12 emphasizes the general rule of exclusive
power in the Commission to fix rates,
charges, and classifications."

1
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